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PROTECTION OF THE IDENTIFY OF JOURNALISTS’ INFORMATION 
Motion 

Resumed from an earlier stage of the sitting. 

HON NICK GOIRAN (South Metropolitan) [5.06 pm]: Before I was rudely interrupted by afternoon tea and 
question time, we were considering this motion by the Leader of the House. As I was saying to those who missed 
my important instalment earlier, this is a most serious matter. I was about to give members an understanding of a 
case that has recently appeared before the Supreme Court. When I was speaking a little earlier before the 
afternoon tea-break, I was probably not myself. Unfortunately, I was slightly distressed because I had missed the 
opportunity to speak on a bill earlier this afternoon, so I learnt an important lesson today. One must always pay 
attention to the proceedings in the house even if one is away on urgent parliamentary business because once we 
have missed the opportunity and things have sped through to the third reading, that is the end of that.  

Hon Ken Travers: Have you only just learnt that?  

Hon NICK GOIRAN: That was an unfortunate lesson for me this afternoon. Nevertheless, I am grateful that I 
happen to be in the chamber at the right time because I certainly want to contribute to this matter. If I did not 
seem in good form earlier, that is the reason.  

Hon Ken Travers: If you were a member of the Wiggles, you would wear the purple shirt, wouldn’t you?  

Hon NICK GOIRAN: Probably not, Hon Ken Travers, but that is a conversation for another day. As much as I 
would like to spend some time talking about the Wiggles, and continue to be distracted by Hon Ken Travers, 
unfortunately, the matter before us is most serious. It will change the standing orders of this place by the 
insertion of a new standing order. That is the seriousness of this matter; it is not for something trivial. We are 
about to, in a small way, restrict, shackle, handcuff members of committees when it comes to the examination of 
journalists, in the sense that they will be required to adhere to a standing order that at the moment they need not 
take any notice of because it does not even exist.  

In my comments earlier I was about to give members a good understanding of the case that went before the 
Supreme Court. I was quoting from an article in The West online of 5 September 2012. I will not repeat the entire 
article because I know members are following my contribution with interest. I will continue the quote at the end 
of the article to conclude episode 1 of the matter before the Supreme Court. The last sentence states — 

Justice Janine Pritchard reserved her decision. 

I was indicating to members the substance of the matter before the Supreme Court between Mrs Rinehart and 
Steve Pennells and The West Australian. At that time, about 5 September 2013, Justice Pritchard of the Supreme 
Court reserved her decision. Members will want to know the outcome of that decision. The West Australian and 
the journalist in question, Mr Pennells, had a decisive victory.  

Some analysis was undertaken of that victory by a group from Monash University. I would like to share that for 
the benefit of members so that we all have a proper understanding of how we, as members of committees, will 
have to give due consideration to the principles that in effect are now being summarised in the standing orders. 
The matters before the Supreme Court were matters pursuant to the Evidence and Public Interest Disclosure 
Legislation Amendment Bill. That was amended by this place on 12 September 2012 notwithstanding the fact 
that it had been introduced into the Legislative Assembly on 20 October 2011. Those were the matters before the 
Supreme Court. The proposed standing order is in effect a summarised version of that. It encapsulates, in a 
shortened form, the principles outlined in the Evidence and Public Interest Disclosure Legislation Amendment 
Act. It is beneficial for members to understand the Supreme Court case because a very learned justice of this 
state had to consider those principles as outlined in the Pennells case, and these are the types of things that 
members will need to be across. The problem is, I suspect, that there will not be, in the case of all members, a 
diligence to ensure that they understand the principles in this standing order when a journalist appears before 
them in a committee proceeding. That is why it will also be important for there to be appropriate training of 
committee advisory officers. No doubt Mr Clerk and Mr President will ensure that that happens, because it will 
be very important for advisory officers, as well as members of Parliament, to understand members’ 
responsibilities once this standing order comes to fruition. The best way for members to do that is to understand 
this recent case before the Supreme Court.  

With those introductory remarks, I take the opportunity to outline what the learned people from 
Monash University had to say about this decisive win. Regrettably, I do not have the date of the article; I printed 
it earlier today. It is not obvious to me what its date is, but plainly it is a recent article because, naturally, it 
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occurred after the decision. For those interested, the article is entitled “Pennells decision a win for source 
protection and investigative journalism”. The learned individuals from Monash University said the following — 

In a landmark ruling, the Western Australian Supreme Court has dismissed an attempt from mining 
magnate Gina Rinehart to force a journalist to disclose his sources and materials. 

Steve Pennells, a senior journalist with the West Australian newspaper, wrote a number of articles in 
2012 describing the bitter feud between Gina Rinehart and some of her children over a family trust 
fund. One of Pennells’ sources was Rinehart’s estranged son, John Hancock. 

In a submission to the court, Rinehart’s legal counsel claimed that the documents provided to Pennells 
by Hancock were of importance to a forthcoming arbitration regarding the trust. Rinehart wanted the 
court to issue a subpoena (court order) forcing Pennells and West Australian Newspapers … to disclose 
the documents. 
The counsel for Pennells argued that disclosing the documents would identify sources other than 
Hancock that Pennells had received information from and granted anonymity. 

This case, and the decision to set aside Rinehart’s subpoenas, is important for a number of reasons.  

Just bear with me, Mr President, because the copy I have printed is partly obscured. I understand that the 
remainder of the article refers to the implementation of a — 

… proper test of a so-called “shield law” (typically a part of the various Evidence Acts) in Australia. 
Five of … nine jurisdictions have enacted some level of protection of journalistic sources, while South 
Australia, the Northern Territory and Queensland are yet to join the majority. 

However, until the Pennells case, it was unclear how the new laws would function, especially 
considering — 

Again, regrettably, the source document I have is partially obscured. The article then makes reference to — 
… the presiding judge in each individual case to decide whether the shield law should apply or not. 
Justice Pritchard said in her judgement that: — 

The article then quotes from Justice’s Pritchard’s judgement — 
… in my view the operation of the shield laws is a factor sufficient of itself to warrant the conclusion 
that the subpoena is oppressive and an abuse of process. 

The PRESIDENT: Order, members! There are about half a dozen very audible conversations happening. This is 
an important issue that relates to our standing orders; I think members should concentrate and understand what 
this debate is all about. 

Hon NICK GOIRAN: Thank you, Mr President. The article then goes on to state — 

This is important because it indicates that the WA shield law carries enough weight to outrank other 
law. Justice Pritchard applied a public interest test of sorts in determining which was of greater 
importance in this case: … the disclosure of information and sources for the administration of justice, or 
allowing the journalist to honour the confidentially agreement with his sources. 

Justice Pritchard also delivered the first interpretation and future indication of how potent a source 
protection … laws might be: 

The authors again quote from the judgement of Justice Pritchard —  
In my view, the presumptive right to the protection in … [of the Shield Law WA] should not 
be departed from lightly, and only after a careful weighing up of the competing considerations. 

If Justice Pritchard’s colleagues across Australia in the future interpret shield laws in a similar way, 
then that is good news indeed for journalists and sources and whistleblowers alike, and for the free flow 
of information … However, until we have seen a few more cases where shield laws are used, it’s hard 
to identify a trend. 

Another trend is clear. Australian governments used to be the main litigants of journalists’ sources, yet 
in the last few years this seems to have shifted toward corporate actors such as Gina Rinehart. In 
February 2013, five journalists—including Steve Pennells—were under legal pressure to reveal their 
sources. Most of these cases have now been closed and ruled in favour of the journalists. 

Fairfax journalist Adele Ferguson has also received a subpoena from Gina Rinehart, placing her in a 
similar situation to Steve Pennells. This judgment is still pending and it remains to be seen what impact 
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the Pennells ruling has on this case. Rinehart owns a large stake in Fairfax and is therefore legally 
pursuing her own employee … 

The article goes on to discuss that matter. In essence, members have an opportunity to read the judgement of 
Justice Pritchard. As indicated by these learned individuals from Monash University, this is in fact the first 
opportunity for the court to deliver an interpretation of how these shield-type laws would operate. 

Debate adjourned, pursuant to standing orders.   
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